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INTRODUCTION

The office of Adult Career and Continuing Education
Services (ACCES) of the NY State Department of Eduéation
appointed me to act as the impartial hearing officef
(IHO) in a case brought by the Consumer under the Federal
Rehabilitation Act of 1973 (29 U.5.C. 701 et seq.). The
Consumer requested the hearing by filing a due process
complaint with ACCES on June 16, 2014 (Arb. Exhibit (Ex.)

#2). The hearing was conducted on December 12, 2014 at

acces-vR's [ piscrict office (acces | D

of all the exhibits introduced as evidence at the hearing
is attached to this decision.
ISSUES

Did ACCES act appropriately and lawfully under
federal and state law and provide the consumer with job
blaceﬁent assistance? Did ACCES act appropriately and
lawfﬁlly under federal and state when it placed. the
consumer’s case in an interrupted status until the
consumer provided_a completed psychiatric disability

report?



CONSUMER" S CASE

The consumer testified that he signed a contract
with VESID (now known as ACCES-VR) which indicated that
Ms.-would help him finish his education and
assist him with finding employment. T at 139 He was
informed that if he had any difficulties he should
contact Ms. - T at 139-140

The consumer testified that while at -he
experienced difficulty obtaining an internship. T at 142
He testified that he informed Ms. -about it, but
she didn’'t help‘him; He testified that once he obtained
the internship, he experienced difficulty with his
internship supervisor who was Jewish and hated him. T at
160-161

The consumer testified that Ms. - did not help
him find a job as she “pushed” placement agencies on Him
and she made inferences that he had “Jewish issues.”
T at 150 He testified that he met with.- an
employment vendor that was recommended by Ms. - for
job placement assistance. He testified the Ms. - was

unprofessional and was “part of the game keeping me out
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from the work force and accusing me of being delusioned.”
T at 163-164; Petitioner’s A

The consumer also testified that he was born in the
Middle East; but has lived in the United Stétes since
1979. He testified that for almost 20 years he lived in
Califcrnia. While in California, fpr approximately 10 to
12 years he worked in the catering industry as a chef.
He testified that he also managed restaurants..T at 152-
153 The consumer testified that he had job difficulties
and kept changing jobs. During cross examination, the
consumer testified that at one job his Spanish co-workers
did not like him and made work difficult for him. He |
testified that he sought help from his supervisor but the
supervisor could not resolve the problem. T at 166;168.
The consumer testified that he also.sought help from his
union, but no complaint was filed. He testified that he
waé told by his union-representative, who was Jewish, to
ieave the job. T at 167

The consumer testified that when he moved to New
York he obtained employment, but again experienced
difficulties at work. T at 144-145 He testified that he

worked as a clerk at _ and during management

training, he discovered that he knew one of the managers



at _ from employment in California. He

testified that the manager would not shake his hand and
had a bad demeancr towards him. T at 162 After September
11, 2001, he was harassed, and someone hit him and he
klacked out. He teétified that he was subsequently fired.

T at 170

He also testified that he worked at _

for approximately 1 year. T at 171. The consumer
testified that when his manager learned he was attending
college, his manager told him that somgthing bad was
going to hapben. He testified that he submitted his
fesignation, but his manager wanted him to stay. He
testified that he cut his hours but his manager gave him
“maximum” hours. He testified that one day when he was
going home, a Palestinian Muslim co-worker “came to fight
with” him, but he walked away. BHe testified that he
called his employer and'quit indicating that “enough is
enough” and the warning was receiﬁed. T at 171-172

He testified that he has interacted with people of
many races'and.ethnicities and has had no problems. T at

146 & 155



ACCES’ S CASE

_ who is the District Office Manager

for ACCES |}, acted as accES’s representative. His
first witness was _, who has been a vocational
rehabilitation counselor at ACCES-VR (formerly known as
VESIb) since 2006, Ms. -holds a Master’s degrée
from-in applied psychology and- is a certified
vocational rehabilitation counselor. She testified that

her prior employment included working for the_

evaluation supervisor. T at 17-18.

Ms. - testified that sﬁe was the consumer’s
vocational ccunselor and her goal was to know if there
were “any barriers to employment so that [she could
provide] effective vocational planning...” She testified
that if there were “any barriers to employment or
accommodations needed” she wanted to address the issues

at the beginning of the process. T at 59-60

Her first interaction with the consumer was in May
2008 when he submitted an application. for ACCES services.
T at 42 & 77-78; Ex. 7 On the application, he listed his

disability as “foot injury.” T at 42; Ex. .7 He also



completed & confidential health asseésment wherein he
indicated having physical limitations such és lifting,
walking, standing and climbing stairs, as well as a
speech problem, a head injury, diabetes and arthritis. T
at 43; Ex. 8 In addition, he completed a customer
qﬁestionnaire. He listed vision and speech problems,
diabetes and arthritis as health conditions that could
interfere with his ability to work or keep a job, or in
which he is currently or have received treatment. Fx. 9;
T at 43 Ms. - testified that based on the
information he submitted, the consumer was deemed
eligible for services and “the planning took effect.” T

at 43-44

A 10-day diagnostic vocational evaluation, which
measures an individual’s strengths and weaknesses,
academic skills, ability to get to work on time and get
along with others, was completed. Ms. -testified
that the report indicated that the consumer believed
.there was no justice in this country and an old boss was
out to get him. The report indicated that throughout the
evaluaticon the consumer appeared depressed and anxious

and he disclosed that he had prior issues with anxiety



and was in treatment; the consumer was recommended for a

psychological evaluation. T at 44; Ex 13

On December 10, 2008, Dr._conducted the

CQnsumer’s psychovlogical evaluation and prepared a
report. Dr. -testing revealed that the consumer
had the academic skills to complete college and gain -
employment. Ex. 11; T at 45 Dzx. -testing also
indicated that the consumer had a major depressive
discorder, was prone to “misinterpret{] the motives and
intentions of others” and in a work setting, has
diff_icultl'/ trusting employers. He indicated that the
consumer rr-lay require psychological treatment and |
mediéation management to assist with his depression and

emotional issues. Ex. 11

Ms. - testified that thereafter, an individual
plan of employment (IPE) was prepared with the consumer’s
choice of tourism and hospitality as his work goal. T at

45-46 From March 2009 f£¢ June 2013, the consumer



In 2012, the consumer sought Ms. -help in
obtaining an internship at - Ms. -

testified that on December 27, 2012, she emailed a school
administrator asking her assistance with the matter and,
» thereafter, the conSL.mner obtained and completed his
inte?nship. EX. 11; T at 46-47, 78 & 86 The next year,
the consumer sucdes.sfully completed college with a

Bachelor of Technology degree. Ex. 21

Ms. -testified that once the consumer

obtained his degree, she had a conversation with him
“about job placement. Shg and the .consumer considered
variogs. placement agencies, including fhe consumer’ s
suggesticns of _and - but she informeéi
him that those agencies only worked with people seeking

clerical employment. T at 47-48

The consumer chose another agency, ||| KGN

submitted a referral package to EEC along with a
confirmati_on referral letter to the consumer. T at 47-~4§
& 92 Ms. -testified that after the consumer

received the referral letter, the consumer did not want

to work with- because the letter contained the name



“_. 7 Ms. _ testified that she’

counseled the consumer in her office regarding his not
seeking employment with-becaus_e of the name “
_’- and how not seeking employment with [Jjjjj could
hinder his employment options. T at 48-50 After their

discussion, the consumer picked another employment

agency, _ T at 50-51

Ms. -testified that the consumer was referred

to and met with - After meeting with_,

the consumer ‘called Ms. _and seemed upset about

his meeting with Ms. |- Ms. | testified that

the consu'mer stated that he didn’t know if he wanted to

work with | |l 2 he felt wus. - “wanted him to

work in the kitchen like he was some kind of nigger;” Ms.
B ccscified that she discussed with the consumer
the inappropriateness of his language. She testified
that the consumer then stated that she had done nothing
for him, didn’t help him obtainﬂ his internship and did
not contact a teacher at- about hateful rumors
the teacher was spreading about him. T at 51-52 & 83-85;
Ex. 14 Ms. -testified that the consumer went on

“to say that the services she provided were government

'entitlements, and he was disappointed with the services.
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When she asked him if he wanted to speak with her
supervisor, the consumer asked for “hex” namé. Ms.
_testified that when she indicated that her
supervisor was a man named “_, ” the
consumer replied “oh, another Jewish person.” T at 53;

Ex. 14

When _met with the consumer, Ms. -

prepared a direct placement intake form that she later
submitted to Ms.--. Ex. 18 The intakle form, dated
January 15, 2014, indicated pﬁat during their discussion,
the consumer indicated that his last job ended because
they “poisoned my the last day of my work.” He also
indicated thaé he was denied an internship and did not
receive one.until the city intervened but it was in the
gchool’s kitchen, not in an outside restaurant. The
report furthef indicated that the consumer stated that at
Vfirst all of his proféssors loved him but one professor
turned them against him and they no longer would talk to
him. Ms. - also noted that the consumer stated that
ail of his professors were Jewish. Ex. 18; T at 54-55
Ms. -further.noted that the consumer said that dark
forceé were always working against him and that he must

fight back. She further noted that the consumer
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indicated, while pointing-to his forehead, that he had
received treatment once and his doctor recommended that
he seek help, but_he was “able to deal with it himself
even though the-dark forces” continue to try to keep him
dewn. The report further indicated that at the end of her
discussion with the consumer, she informed him that she
did not see how she.could heip him. The report indicated
that the consumer “became agitated, raised his voice” and
again referfed to dark force trying to keep him down.

Ms. - concluded that the consumer was not prepared for
job placement services and that hié'“responses and
behavior in an assessment discussion was exceptional.”

Ex. 18

In a lettér to the consumer dated January 28, 2014,
Ms. _indicated that to further help the consumer
with his jc'>b readiness, ACCES _was requesting
that he provide updated medical reports regarding the
‘medical conditions listed on previous medical reports
submitted to ACCES ||} sbe included a médical
repoft and a psychiatric disability report to be.
completed by doctors and returned by February 24, 2014,
Ex. 19; T at 57 Ms. || testified that she believed

the psychiatric report was necessary because the behavior
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the consumer displayed was not discussed or disclosed_to
her by the consumer and given his behavior, she was
concerned about how he {would deal with Jjob stresses and
working with people of different ethnicities. T at .60,

98~99 & 101

| Although the consumer timely completed and returr}ed
the medical report, he did not return the completed
psychiatric disability report. T at 57-58 & 66-67 Ex. 19
Ms. - called the consumer several times but the
consumer. did ﬁot return her calls. Instead, the consumer
spoke with the Director of Counseling, .Ms. _ T
at 65 & 82-83 us. [l testitica that in march 2014
the consumer’s case was placed in “interruption status”
or on hold, pending submission of the psyéhi_atric

disability report. T at 65-68

On May 13, 2‘014, _, a CAP advocate from

Disability Rights New York, sent an email to Ms. -

and Mr._indicating that he was in contact with

the consumer and had concerns about the “mental health
and stability” of the consumer. Ex. 16 & 20 Ms. _
had one conversation with Mr. - wherein he asked why

the consumer’s cdse was on hold. Ms. -testified
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that she informed Mr. - about the consumer’s behavior
ar}d statements and her request for an updatéd psychiatric
report that the consumer failed to submit. She further
testified that Mr. [JJj indicated that he agreed there
were -some emotional issues that needed to be éddressed. T

at 72

vs . [ - 5o testified on behalf of

1980 with a degree in rehabilitation services. She also
graduated from -College‘ in 1986 with a degree in
rehab counseling and a master’s degree in rehab

counseling. In 1981 she worked as a vocational evaluator

with NI shc has also worked with
_as a rehab counselor. In 1988,

she began her employment with OVR (later known as VESID
and now known as ACCES-VR) as a.vocational counselor.
-She was emplbyed as a vocational qounselor for 16 years
and in 2006, became a senior counselor. In 2012, she
became the Director of counseling at ACCES _ T at

23-24

Ms. _ testified that in February 2014, the

consumer telephoned her, concerned that he did not have
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sufficient time to complete the medical reports sent to
him by Ms. - Ms.'- testified that she
met with him on February 25, 2014 and told him that it
was okay if he missed the deadline to submit the reports,
but the reports, in particular the‘psychiatric report,

were required. T at 103 & 110-111; Ex. 15

Ms. _testified that during their meeting,

the consumer indicated that Jews were involved with him
not getting work, he believed his phone was tapped or
bugged, he feared he was being poisoned and that the
mafia or other people were following or stalking‘him. T
at 103-104 & 108; Ex. 15 She further testified that the
consumer indicated that he was not under the care of a
psychiatrist and he did not want to be seen by one
because this would hurt his chances at employment.
However, the consumer agreed to a diagnostic vocational
evaluation (DVE). She testified that a DVE was not
sufficient as it only evaluates vocational strengths and
weaknesses. She informed the consumer that the DVE would
‘not be an acceptable assessment-éf his emotional or.

mental state. T at 104-105 & 120 Ms. _allso

testified that she informed the consumer that -the
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psychiatric disability report was necessary for him to

continue receiving services. T at 124-125

Ms. _also testified that during the

meeting, the consumer indicated that he was frustrated
with his meeting with _ as she was providing him
with entry level positions ana he wanted a2 managerial
positiqn. T at 112-113 & 116 She also testified that- in
May 2014, the consumer considered whether he would submit
to psychological testing with Dr.-but decided not to
be evaluated; instead, the consumer indicated he would

‘seek an administrative review. T at 106~107
LAW

ACCES is the New York State agency authorized to
administer federal funds under the Rehabilitation Act of
1973 (the Act), which is codified at 29 U.S$.C. 701 et
seq. ACCES administers a federal program under Title 1
of the Act to assist éligible individuals in achiéving
their employment goals. The purposé of the Act is to
develop comprehénsive programs that will maximize the
employment of disabled individuals and theirrintegrationb

into society (§2(b) of the Act). However, despite its
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broad reach, the Act specifically provides that it is not
intended to confer any entitlement to vocational

rehabilitation services (§102(a) (3) (B) of the Act).

After reviewing the evidence in this case, I
conclude that ACCES acted appropriately and in accord
with the Act and provided the consumer with vocational
services. I also find that ACESS acted appropriately in
placing the consumer’s case in ginterruption status” when
he failed to submit a completed psychiatric disability

report. In reaching this conclusion, I have given

v

substantial weight to Ms. N =nd ¥s. |G

testimony, which I found to be credible.

I credit Ms. _ testimony that the

psychiatric disability report was necessary before
further employment services could Ee provided to the
consufner. I also. credit Ms. _tes‘timony,
particularly her account of her conversation with the

consumer on February 25, 2014.

The courts have held that the opinions of ACCES’'s
counselors are entitled to daference [Matter of Goldstein

v. VESID, 199 A.D. 2d 766 (3% Dept. 1993)]. Ex. 1 The
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holding in the Gpldstein case is éspecially applicable to
the testimony of Ms. _who holds a Master's degree
in applied psychology, 1s a vocational rehabilitétion
counéelor and has worked at ACCES since 2006. T at 17-18
In addition, the r'ec<—3rd shows that Ms. _has ‘been
involved with the consumer’s case since 2008. Ex. 7
Likéwise., I find Ms. _ testimony equally
as pertinent as she who holds a Master’s degree in rehab
counseling, has worked at ACCES (formerl? knoﬁn as OVR
and VESID) since 1988, worked as a vocational
rehabilitation counselor for 16 years, was a senior
counselor for 6 yéafs and has been a director of

counseling for 2 years. (T at 23-24).

The record in this case offers émplé'support for
Acess’s opinion regarding the need”for further
psychiatric testiﬁg of the consumer before jpb placement
services could continue. First, thelrecord contains
considerable support that Acess -provided the
consumer with vocational se_rvices. Indeed, M.s. _
met with the consumer and developed an IPE with the
consumer to help him work toward his employment goals. T
at 45-46 She a;sb interceded.on his behalf when he

experienced difficulty obtaining an internship in
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college. Ex. 11; T at 46-47, 78 & 86 Moreover, ACCES

_ accounting records indicate that money was

expende‘d for the consumer’s college education. Ex. 23
Once he graduated from college, Ms. -
continued to assist the consumer by meeting with him and
discussing his job placement options. = She a_dvised. h;_'Lm‘
regarding which agencies were best sulted to his
employment goals. T at 48-50 1Indeed, she submitted a
referral documents to an agency he chose and aiso
arranged for the consumer to meet with _, another

provider he chose, to discuss Jjob opportunities. T at 50

It was only after the consumer’s behavior and
statements to Ms. - and_that job placement
services were set aside in ordeﬁ to obtain additional
medical reports, in particular,.a psychiatr_ic disability
report. Ex. 14 & 18 I find that in light of the
consumer’s continued troubling statements aﬁd behavior,
Ms. _ concerns about how the consumer would deal

with job stresses were reascnable.

Also, 1t is important to note that several

individuals expressed concerns about the consumer’s well-

being and mental health. Indeed, _, the
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consumer’s CAP adveocate, indicated concerns about the
consumer’ s “ﬁental health and stability.” Ex. 16 & 20
Similarly, Mé. _was concerned about his mental
state after her discussion with him on February 25, 2014.
Ex. 15 As mentioned above, Dr. - also opined that the
consumer may reduire psychological treatment. In
particular, he indiéated thaf the consumér’s avoidance of
treatment would prevent “a smcoth process to engage in

rehabilitation.” Ex. 11

In addition, the consumer’s overall job history is
somewhat problematic and supports ACCES’s request for the
psychiatric disability report before continuing job
plécement services. All éf the evidence demonstrates
that although he is able to obtain employment, he cannot
retain employment for long periods oif tiﬁe due to
conflicts with his colleagues or supervisors and mistrust
of.employers. Indeed, as noted by Dr. - without
psychological treatment, the consumer’é “prognosis for

altering his past work patterns is uncertain.” Ex. 11

The record sufficiently establishes that Ms.

consumer’s ability fo handle job stress and work with
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individuals of various ethnicities is warranted.

Although the consumer indicated that he gets along with
people of diverse backgiounds, the record demonstrates
that this was a legitimate area of concern for ACCES
given the consumer’s job preferences and supports ACCES’s
position that the consumer provide a psychiatric
disability repért before job placement services could
resume. T at 48-52, -53-56, 103-104, 142-147, 166-172 &
176 Thus, ACCES had ample reason to be concerned about
whether'tﬁe Consumer could handle the stresses of a work

environment.'
DECISICN

Therefore, it is my decisicn that ACCES acted
properly and lawfully and provided the consumer with
vocational services. It is also my decision that ACCES
acted properly and lawfully in placing the consumer’s
case in interruption status until the consumer provided &
completed psychiatric disability report. However, since
I believe that the consumer has a sincere desire to
improve himself, he should be allowed to submit a
completed psychiatric disability report and if

appropriate, receive Jjob placement services.
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RIGIT TO APPEAL

This decision will become final and ACCES-VR will begin
to implement the decision within 20 days of its
execution. A party who disagrees with this decision may
seek judicial review of the decision in either New York
State Supreme Court or United States District Court.
This decision rendered:

Impartial Hearing Officer
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Impartial Hearing Officer’s (ARB)EXHIBITS

#1 Notice of Hearing, dated 8/1/14
#2 Impartial Hearing Request, dated 6/16/14

#3 Impartial Hearing Summary Form, dated 12/12/14

CONSUMER’ S EXHIBITS

A Letter from Ms‘.-

ACCESS’"S EXHIBITS

1 Goldstein v. VESID, 1993

2 Employment Outcome Policy

3 Eligibility for Services Policy

4 Assessment Policy

5 100.00P Consumer Involvement Procedure

6 : 100.00 Consumer Involvement Procedure

7 Application for VR Services, 5/13/08

8 Confidential Health Assessment, 4/23/08

9 Customer Questionnaire for VESID Services,
5/13/08

19 . @ oo
I » | 2 gnostic Vocational

Evaluation Report, 11/11/08

11 Psychological Evaluation, 12/10/88

12 Email from || - /313

13 Chronological Case History, 10/31/08
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16
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18
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20
21
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23
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Chronblogical Case History, 1/21/14
Chronological Case History, 2/25/14
Chronological Case History, 5/13/14
Chronological Case History, 5/27/14

Job Placement Services, Direct Placement
Intake, 1/15/14

Chronological Case History, 1/28/14 and Medical
Report

Emails between -, - < - 5/14

of Technology Degree,

Duplicative and removed at time of the hearing

Acces-VR Financial Spending for Consumer



WITN®ESS LIST

CONSUMER

ACCES

24





